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good faith and in fairness to a minority in any 
transactions involving the control of the 
corporation or major assets of the corporation. 
Such an interpretation can extend to other factual 
situations. It should be noted, however, that the 
United States (and indeed federal law), have 
not had incorporated in their statutes (as a 
general rule) a remedy for oppression which, as 
we have noted above, is part and parcel of our 
law and has been so for some time. 

The common law in Australia (and in England 
it would seem) provides that a shareholder in 
a company must not vote in such a way as to 
commit a fraud on the minority, or must not 
act in such a way as to appropriate corporate 
property or to oppress a minority shareholder; 
all of this amounting to what is known as fraud 
on the minority (see Ford, Principles of Modem 
Company Law (4th ed., .1986), pp. 491 ff.). 
However, there is no duty on such a shareholder 
to act subject to the same constraints as a 
director. An individual shareholder may exercise 
his, her or its voting rights quite selfishly as long 
as no fraud etc. is committed. Indeed, a share
holder who is also a director can exercise his 
voting rights quite differently in the capacity of 
shareholder to that arising out of the role of 
director. The ability of shareholders to be quite 
selfish in supporting a transaction which might 
benefit them as a director as long as this does 
not amount to a fraud on the minority is clearly 
recognised by the House of Lords in the case 
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of North West Transportation Co. v. Beatty 
((1887) 12 App. Cas. 589). That case is good 
law still today even though there are some nice 
factual exceptions that can be built up around 
it in the context of misuse of voting power and 
other matters. However, directors are not bound 
in their capacity as shareholders to vote their 
shares in the same way as they might in their 
capacity as directors: see, for example, Mills v. 
Mills((1938) 60 C.L.R. 150) andN.W Securities 
v. Jackson & Steeple Ltd ([1974] 1 W.L.R. 1133).

Should one in fact extend an obligation of a
majority shareholder selling corporate control to 
be subject to the same rules as an offeror? How 
would one build into our common law or our 
statute law a different set of criteria from those 
which have traditionally been part and parcel 
of our common law? Should this be done without 
there being an examination of the equal 
opportunity rule which we have referred to 
earlier and which I assert has not been the subject 
of such an examination? 

These are some of the issues that need to be 
examined by the Commission before finalising 
its report on this particular issue. It may well 
be that there are very good reasons for requiring 
equal opportunity obligations to be extended to 
this type of situation, but I would hope that the 
issue is not taken for granted without a detailed 
discussion of the basic rules and philosophy. 

R Baxt 
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Valuation of Options: s. 43(6)(b) Companies 
(Acquisition of Shares) Code; Critical 
Note of Kingston v. Keprose Pty Ltd* 

In Kingston v. Keprose Pty Ltd (No. 2) ((1987) 
6 A.C.L.C. 111), the Supreme Court of New 

* The assistance of Prof. Frank Finn is gratefully acknow
ledged. Responsibility for any remaining errors remains
with the author.
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South Wales (Bryson J.) was called upon to value 
options for the purchase of unissued shares in 
a company which had been taken over. Under 
s. 43 of the Companies (Acquisition of Shares)
(New South Wales) Code, a person holding, inter
alia, a renounceable option may require a suc
cessful takeover offeror to acquire the option.
On application, under s. 43(6)(b), the court may
give an order as to the terms of the acquisition.
Kingston v. Keprose Pty Ltd is the first reported
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variance of the shares' returns prevailing during 
the life of the option is used in the model. 

In many cases, under s. 43(6)(b) of the Code, 
some contemporaneous data will be available. 
Under the section, the value of the option is set 
as at the date of the notice, to the offeror 
company, requiring purchase. By the time the 
matter comes to trial, there will be at least some 
variance data available for the period after the 
notional date of sale, if the shares continue to 
trade. 

Another approach to estimating variance of 
returns to the underlying shares would be to use 
"implied standard deviations" (ISDs). ISDs are 
calculated by turning the Black-Scholes equation 
around, so that standard deviation of'. the under
lying shares' returns is calculated, using past 
option prices. (Of course, the usual form of the 
Black-Scholes equation calculates option price 
from, inter alia, the standard deviation of returns.) 
ISDs capture any misspecification of the Black
Scholes model, as well as estimating variance. 
Brown and Shevlin ("Modelling Option Prices 
in Australia Using the Black-Scholes Model" 
[1983] Australian Journal of Management 1) 
found median percentage pricing differences of 
1 per cent or less, when comparing market prices 
with model prices calculated using ISDs. 

The results of a large body of literature in 
Australia, the United States and elsewhere 
support Black and Scholes' theory that the price 
of an option is a positive function of the variance 
of the underlying asset's returns. 

Conclusion 

A model is available to parties wishing to value 
options. It yields prices that are in close accord 
with market values of the options. 

One of the central implications of the Black 
and Scholes model is that risk of the underlying 
shares is valuable to option-holders. Thus, it is 
submitted that important steps in future litigation 
of s. 43(6)(b) of the Code will be the provision 
of empirical evidence supporting the Black and 
Scholes model and its variants, and estimation 
of the variance of share returns. This will allow 
the determination of a premium to option
holders, calculated as a positive function of the 
variance or the risk .of the underlying shares. 

David W. Marks 

November 

The Past and Prospective Administration 
of the Merger Provisions of the 
Trade Practices Act 

Section 5 0 of the Trade Practices Act 
proscribes mergers and acquisitions as a 
result of which the acquirer would be, or 
would be likely to be, in a position to 
dominate a market for goods or services or, if 
the acquirer is already in such a position, the 
acquisition will lead to a substantial 
strengthening thereof. In May 1988 the Trade 
Practices Commission issued a statement of its 
"Objectives, priorities and work pro
gramme for 1988-1989". In the context of s. 50 
of the Trade Practices Act, the Commission 
reaffirmed that the Guidelines issued by it in 
October 1986 "provide the basic outline of ih 
to the dominance test enshrined in 

The Commission went on to restate what fc: 
many years has been its standard practice of 
making market-place inquiries regarding a 
proposed acquisition to determine the likelihood 
of dominance of a market emerging and offered 
the following possible outcomes. 

(1) no likely market dominance-no further
action by the Commission;

(2) likely dominance leading to:

• withdrawal of the proposal;
• voluntary divestiture (preferably

prior to the acquisition); or
• authorisation-that is, a determina

tion of the Trade Practices Commis
sion that a sufficient public benefit
could be demonstr.ated to allow the
proposal to go ahead;

,:1; 

(3) uncertaintyS:�\to the effects of the
proposed acquisition with little likeli
hood of authorisation-the parties
would be advised and the Commission
would reserve its future position should
the proposal go ahead.

The May 1988 statement went on to observe 
that, in accordance with long-standing practice, 
confidentiality imposed upon the Commission 
in relation to a takeover proposal, would neces
sarily induce more caution in the Commission's 
dealing with the matter. Significantly, the May 
1988 statement advised that "voluntary dives
titure outside the authorisation process will be 
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