Not-for-profit bodies

Good Causes and
Tax Reform

You and your family belong to clubs, or help out with a
school or charity. Is your not-for-profit ready for the impact of

tax reform?

There are many different types of com-
munity groups, | refer to them here as
“not-for-profits” (NFPs). Where | am
referring 1o a body with a particular tax
characteristic, like a gift-deductible, |
make that clear. The big Issues for
most NFPs are:

* ABNs,

« Endorsement,

* GST.

Those three Issues are linked. The
way they are linked has caused con-
fuslon In the community. The
legislation Is difficult. It takes time to
explaln. 1 have spent a deal of time
asslisting NFPs on a pro bono basis. 1
decided that there must be other busy
tax professionals who could use a
guide.

Particular types of NFPs will have
their own peculiar Issues, especlally
under the GST regime. | readily
acknowledge that | have not been able
to cover specific types of entities, such
as schools and related parents
groups. Variations beiween Siates,
and between private institulions, mean
that each situation needs individual
aftention.

CAN MY NFP GET AN ABN?

Most NFPs are entitled to an ABN. The
threshold is low. Many NFPs should
get an ABN. Operating without an ABN

can be difficuit. Some NFPs must get
an ABN. If the NFP needs endorse-
ment for iIncome tax purposes, or must

. register for GST, It must get an ABN as

part of the process.

To be entitled to an ABN, the body
must:

* be an entity that is carrying on an
enterprise in Australia; or

* ba a company under the
Corporations Law, including a
company limited by guarantee,
This is obvious and does not require
discusslon; or

* be an antity that makes supplies
connecled with Australla in the
course or furtherance of an enter-
prise. | will not talk about this
category.

For most NFPs, the two Issues are
therefore whether they ars entities and
whether they conduct an enterprise.
These requirements are set out in the
A New Tax System (Australian
Business Number} Act 1999 (Cth)
(ABN Act).

What Is an * Entity” ?

Aparl from normal business struc-
tures, like a company, partnership and
trusi, the definition also includes:

* a body corporate, like an
incorporated association.

« a corporation sole - some religlous

entities were formed this way.

» an unincorporated association or
baody of persons. This covers most
voluntary assoclatlons that are not
incorporated.

A voluntary association 1§ an
“entity” under that last heading: ruling
MT 2000/1. The ruling gives an exam-
ple of a non-profit athletlcs club. It
holds athlelic mestings. It has a mem-
bership, a committes, rules, and an
understanding between the members.
Members can join or leave, The mem-
bership will change over time.

Enterprise
| assume that you have decldéd that
your NFP is an entity. The additional
"enterprise” test only applies if It Is not
a Corporations Law company. The def-
inition of “enterprise” in the ABN Act s
as follows:
...an activity, of & serigs of activilies, dona:
(a) In the form of a"business; o
{b) in Ihe form of an adventure or concern In
the nature of trade; or
(..
(d) by the lrustee of a fund that is covered by,
or by an authority or institution that is covered
by, Oivision 30-B of the Income Tax
Assessment Act 1937 and to which daduclible
gifis can be made; or
{e) by a charltable institution or by & trustes of
a charilable fund; or
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(0 by a religlous institution; or
(/9

For many tax-exempts and gift-
deductlbles, paragraphs (d), (e} & (f)
mean some hard issues are avoided.
They are deemed to carry on an
enterprise, For the most part, they will
be “entities”. They will be operating In
Auslralia, They are deemed by para-
graph (d), (e) or (f) to be an
“enterprise”, and can get an ABN,

Other NFPs have to think about
paragraphs (a) & (b) of the "enter-
prisa" definition. Note that the
definltion goes on 1o talk about the
situatlon where activities of a body
are limited to making supplies to
members of the body. The classic
case is a mutual organisation, such
as a sports club.

Mutuality does not prevent activi-
ties being in the form of either “a
business" or “an adventure or con-
cern In the nature of trade”. Does the
local chess club carry on an activity in
the form of elther a business or an
adventure or concern In the nature of
trade?

Often, the only supply a chess club
makes is of the facility for members to
meet in quiet surrounds once a week
o push wood. But the technlcal ques-
tion {s: how “commertclal” In character
need the activitles be, for the club to
fall within paragraphs (a) or (b) of the
definitton of “enterprise”?

The concept of a “business” Is
famlliar in Australian tax law. Whether
an activity is a “business” is a ques-
tion of fact. MT 2000/1 gives a
number of factors to consider, includ-
ing whether there Is a significant
commercial activity. MT 2000/1 also
says that the word “trade™

Is commonly used to denole operallons of &
commercial character by which the trader
provides fo customers, for reward, some kind
of goods or services.

Whether or not there Is a lrade or an adven-
lure in the nature of trada is a question of facl
and degres. It should have the characteris-
llcs of a business dsal.
These thresholds are not very
high. MT 2000/1 goes on to say that
the words “in the form of” mean that
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there need not be a profit-making
Intent. There are no bright lines in the
ruling, but there is a useful example
of a non-profit football club,

Thls club fields football teams, has
member-related activities, and runs a
bar staffed by volunteer members.
The bar means the ¢lub is conducting
an enterprise. However, MT 2000/1
also says that, if there were no bar,
possibly merely fielding a {ootball
team and conducting other member-
related actlvities would bhe an
enterprise.

Conclusions About Eligibility for ABN
Many NFPs operating in Australia will
be ellglble for an ABN virtually as of
tight. The remainder need only show
that they are entities carrying on an
enterprise In Australla. The thresh-
olds for those tests are tow.
Remember also that these tests have
the same wording in the GST Act.

DOES MY NFP NEED AN ABN?
In a surprising range of cases, it Is
virtually impossible to avoid the need
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for an ABN. NFPs requiring endorse-
ment or GST reglstration, must apply
for an ABN. Those dealing with gov-
ernment or business will feel
pressured to get an ABN.

Deallngs with Government

| understand that a recent seminar for
voluntary organizatlons currently in
receipt of State funding was told that
they would be frowned on If they did
not obtain ABNs. It appears that
many organizations will need an ABN
for this purpose, If no other.

GST Registration
An NFP can get an ABN without reg-
istering for GST. The nexi question is
whether the NFP will choose to regis-
ter for GST. I reglstered for GST, the
NFP will get an ABN. Some NFPs do
not have a cholce about registering
for GST, because of their turnover.
Minimum requirements for GST
reglstration are that the body is an
entity and that it conducts an enter-
prise, These concepts are discussed
above. The definitions in the ABN
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Acl are identical to the GST definl-
tions. | discuss the turnover threshold
below.

No.ABN Withholding Tax

No-ABN withholding tax Is part of the
Pay As You Go system. One withhold-
ing avent is for & payment for a supply if
the payee does not quote its ABN. The
rule applies to a payment for a supply
the olher entity has made {or proposes
to make) to the payer.

The supply must be in the course or
furtherance of an enterprise carried on
in Australia by the other entily {payes).
The chief way in which the withholding
rule will not apply Is where the payee
has glven the payer a correct quote of
the payee's ABN.

Grants from Government

Where an NFP obtains a grant from
government, it seems that the govern-
menl will require quote of an ABN
before payment. It seems that most
national or umbrella organizations will
require an ABN on that basls alone. It is
not clear 1o me whether this is because
of the GST, or is a separate administra-
tive requirement.

it may be a de facto consequence of
GST. Where government makes a grant
1o a NFF, the grant may ba considered
lo be conslderation for the supply by
the NFP to government of an undertak-
ing to apply that money In a particular
way. (This iIs discussed in more detail
below, In relation 1o @QST.)

Assuming the posftive requiremenls
of no-ABN withholding are met, govern-
ment would withhold 48.5 per cent of
the amount payable 1o the NFP uniess:
*The NFP quotes iis ABN; or
« The NFP gives a statement that the
grant would be wholly exempt Income
in the hands of the reclpient. A practl-
cal difficulty is that a sponsor may
simply not want to think about thig
issue of tax exemption.

Cther Potentlal Supplies

Take this example, A local chess club
obtalns sponsorship of an exhibition
malch, The local radio station will pay
§500 to cover expenses already
incurred. The club is an entity. it carries

on an enlerprise in Australia. The spon-
sorship dea! involves a supply by the
club to the radio station - they get sig-
nage rights,

An average club might not have
bothered 1o get an ABN. it is income tax
exampt and under the GST reglstration
threshold. The club could give the spon-
sor tha ATC's pro forma “Statement by
a supplier” stating why no-ABN with-
holding tax does not apply. But the
sponsor s already doing the club a
favour,

The onus Is on the sponsor to Make
the correct call on no-ABN withholding.
1t may reasonably insist on the quote of
an ABN to protect iiself. Why should a
sponsor potentially be Inconvanlenced,
when a club could easily obtaln an
ABN?

ENDORSEMENT
For many gift-deductible and tax-
exempts, 1 July 2000 Is a watershed,
Specific classes of bodles must be
endorsed by the Commissioner to retain
thelr gift-deductible or tax-exempt stalus,
This has caused a great deal of misun-
derstanding in the community.

| want o dispel that confuslon. Not all
tax-exempls must obtain an ABN. Only
some nead endorsement to retaln tax-
exempt status and they must get an
ABN to be endorsed, It a tax-exempt
gets an ABN, this does not of itself
confer gift-deductible status. Only
gift-deductibte  entitles have that
status, (Many gifl-deductibles nheed
endorsement,)

Tax-exempts
Only the fellowing bodies will no longer
be tax-exempt unless endorsed: a chari-
table Institution, a public charttable tund
astabiished by will before 1 July 1997,
derivative trusts such as a will, and a
fund established In Australia for public
charitable purposes by will or trust deed
which is not otharwise covered,
Endorsement s covered by
Subdlvision 50-B  Income Tax
Assessment Act 1897 {ITAADT) and rul-
Ing TR 2000/11. One requirement Is an
ABN., Endorsement allows the
Commissloner to check that entilies
comply with special condltions govern-

ing tax-exempt stalus. Endorsemeni
imposes an obligation to advise the
Commissloner if the enlity loses tax-
exempt status. The Commissloner can
revoke endorsement,

Gift-deductibles

Endorsement of gift-deductibles is
rogquired by s 30-17 ITAA97. The
requiremernits arg difilcult to summarisa
for the purposes of this general paper.
As a guide, most existing glft tax-
deductibles will need to obtain
endorsement unless it s a political
party, the Australlana Fund, Artbank,
certaln National Trust bodles, or an
entlty named in Div 30-B.

The power to endorse is in Subdiv
30-BA ITAAG7. Usually the fund must
have an ABN to quallfy for endorse-
ment, Again, there are now formal
mechanlsms requiring a fund to advise
the Commissloner of loss of eniltlemant
to endorsement, and the Commissioner
can revoke an endorsement. See also
ruling TR 2000/12.

Changes to Operatlons
It is now a crimina) offence not to tell
the Commissioner when a body has

lost entlllement 1o endorsement,
Committee members and trustees
should make thls topic a standing ltemn
for review on thelr agendas.

GST

Tha impact of GST on NFPs varles
considerably. it depends on thelr activl-
tles and nature. For example, the NFP
may undertake educational or childcare
services, which are concessionally
treated. The entity may be able to qual-
ity as a religlous instltutlon that makes
GST-free services as an Integral part of
the practice of its religion.

Obviously there are particular provi-
sions and concesslons that will have a
unique impact on each class of NFP. |
will concentrate instead on those fac-
tors that are likely to have broader
application,

Threshold for Registration

| dealt with the basic requirements for
GST registration above. The registra-
tion turnover threshold for a8 non-profit
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body Is $100,000. There is no definition
of "nan-profit body” in A New Tax
System (Goods and Services Tax) Act
1999 (Cth} (GST Act). Ruling GSTR
2000/11 provides some guidance about
the meaning of "non-profit body".

The Commissioner considers that a
“non-profit body” is a body not carried
on for the purpose of profit or gain 1o
its  Individyal members. The
Commissioner accepts a body as
being a non-profit body where, by
operation of law (for example, a
statute governing Its activities) or by its
constifuent documents, the body can-
not distribute its profits or assets
amongst its members while it is func-
tiona! or on its winding up.

This is not the place for a general
discussion about working out the regls-
tration threshold. However, there are
two points that particularly Interest
NFPs. First, you exclude from calcula-
tion supplies that are inpul taxed. Also,
note that the term “value” has a speclal
meaning here.

For a taxable supply, the value Is
10/11 of the price of the supply.
However, when the supply is GST-tree,
the value Is desmed to be the price.

Gifts to Non-profit Bodies

| may be getting ahead of myseif here,
but this appears to be a convenlent
polnt at which to consider an exclusion
from the GST definition of “considera-
tion". Without consideratlon, there is no
taxable or input taxed supply. The
excluslon relates to “making a glft to a
non-profit body”.

Ruling GSTR 2000/11 says there
are three essential elements for a “gift".
First it must be voluntary. It must not be
the result of a prior contractual obliga-
tion. Secondly, the donor should not
recelve an advantage of a materlal
character by way of return in making
the grant or gift.

The third requirement Is that the gift
must flow from benseiaction and a
detached, disintarested generosity.
Curlously, the ruling states that a grant
made as a function of government,
which does not have the characteristics
of benefaction and detached, disinter-
ested generosity, Is not a “gift".
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Receipt of Grants

GST's wide definitton of “supply” means
that a grant to a NFP often constitutes
consideration for a supply by the NFP
to the grantor. The dafinition of “supply”
includes entry info an obligation 1o do
something. This is very broad indsed.
The deflnition of “consideration” also
causes difficulty.

“Consideration” includes a payment,
act or forbearanca, “in connection with
a supply of anything” or "in response to
or for the inducement of a supply of
anything”. Therefore, where a tied grant
is made, the grant Is consideration for a
supply of the NFP's promise to use the
funds in a particular way.

Ruling GSTR 2000/11 deals with
grants, and Is required reading If you
are assisting a body with government
or privale sector sponsorship. | have
noted these things:

« Not every grant results in a supply.

* A supply to the world at large is not a
"supply” for the purposes of the GST
legislatlon. However, an undertaking to
supply services to others will be treat-
ed as a supply (of that promisa).
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* Mere expression of an intention by
the grantee wlll not be enough to con-
stltute a supply. The obligation must be
binding.

* The payment itself will usually not be
a supply, unless made in kind. If In
kind, both the grant, and any service
or obligation conferred by the granlee,
can be supplies. Both grantor and
grantee have GST responsibiilties,

* The grant must sornehow be"con-
nected with the supply of something
by the grantee, for the grant to consti
tute consideration for a supply.

Advantages of Registration for GST
Should a NFP, which Is under the regls-
tration turnover threshold, register for
GST nonetheless? If it does so, it willl
be entitled to input tax credits in relation
to its creditable acquisltions. A grantor
will be entitled to an input tax credit for
tied grants.

Howaever, the NFP's membership fees
and tied grants wiil be subject to GST. It
becomes responsible for flling GST
returns. Voluntary GST registration Is
usually not advantageous. Many bodies
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In this category do not set out to make a
surplus. They spend any surplus gener-
ated lo further thelr objectives.

Therefore, voluntary GST registra-
tlon [s a marginal proposition. The
body ls a non-profit, pass-through
vehlcle. It is a proxy for private con-
sumption by its members. If
unregistered {effectively input taxed),
the body brings forward the point of
effective final consumption. The added
economic value of collective acllon
Is preferably laft untaxed by not
voluntarily regisiering.

| know one NFP that imposes a sub-
stantial annual membership fee as a
way of raising funds. The funds are
used to support the good causes
espoused by that. group. That group
also receives considerable sponsorship
in support of those causes. It may have
to register for GST on the basls of its
annual turnover.

Perhaps that group should reduce Its
annual membership fes, and trust its
members to make glfts to this non-prof-
it body instead. Gifts to a non-profit
body are not conslderation for a supply,
but membership fees are.

Non-commercial Activities
Some supplies are GST-free. The sup-
plier must be a governmant school,
charltable Insthution, & trustes of &
charitable fund, or a gifi-deductible entl-
ty. The consideration for the supply
must be less than 50 per cent of the
GST-inclusive market value of the sup-
ply. (The percaentage Is 75 per cent if it
is a supply oi accommodation.)
Alternatlvely, I that body supplies
the thing for less than 75 per cent of
what it paid, the supply may also guall-
fy as GST-free. Finally, such a body can
supply second-hand goods GST-frae If
the goods are not transformed, and the
goods were supplied lo the body as a
gift or under a previous applcation of
this ruls.

Gambling

This GST concessfon only halps an
organlzation mentioned under the pre-
vleus heading. If the gambling Is legal,
Its supply will be GST-free if it Is a tick-
et in a raffle, or related to participation

In bingo. There Is provision for exten-
sion of the types of gambling by
ragulation.

Fund-raising Events

These provisions assist tha types of
bodies referred to under the previous
two headings, Provided that the body
elecls 10 treat all supplies related to the
evant as input taxed, and kesps ils
records in a particular way, a supply
made In connegtion with a fund-raising
event will be input taxed.

Being input taxed Is less genarous
than being GST-free. However, It means
the supplies do not count for the regis-
tration threshold, Also, the fund-raising
event Is offectively treated as final
consumption, This allows the NFP to
keep its profit over and above the GST-
Inclusive costs of inputs for the event.

There are limits on the types of
events that will be assisted. It must be
conducted for the purpose of fund-rais-
Ing. It must not form a part of a serles or
regular run of like or similar events, The
types of evenls are very prascriptive:

» tate, ball, gala show, dinner, perform-
ance, or simllar event;

» an event comprising sales of goods if
each sale is for less than $20 (or other
amouni set by regulation) and salling
goods ks not part of the body's
business;

* something which the Commissioner
docldes is a fund-ralsing svent. You
can make an application, and you can
have an adverse decision reviewed.

Non-profit Sub-entities

Certain organizaticns would have bean
rasponsible for GST compliance in rela-
tlon to activities of their far-flung
branches. A local group might have
thought that it was well under the regis-
tration threshold, and effectively input
taxed, There was an {ssue about
whether that threshold had to be deter-
mined by looking at the national
lurnover,

Division 63 GST Act applles to a
registerad entlty. A number of commu-
nity organizations, including the types
of organizations that ¢ould take advan-
tage ol the concesslons referred 1o
above, can make a cholce. The cholce

will mean that a branch of the entity is
treated as a separate entity.

The branch must keep indepandent
books, and be separalely Identified.
The head entity's records must show
that the sub-entity Is treated as a sepa-
rate entity for GST purposes. The
branch then has the option to register
ltseff, The Commissioner can set an
independent reglstration  lurnover
thrashold.

Division 49 has the opposite effect. It
allows rellglous entities to group.
Transactions internal to the group do
not count for GST purposes. The enti-
ties must be endorsed as income tax
exampt, and he part ol the same reli-
glous organization.

Faper Warfare

The non-profit seclor might be con-
cernad about the paperwork and
compliance that comes with tax reform.
Bodles thal generally fell outside the
sales tax system (In the sense that they
wers nelther manufacturers nor whole-
salers) now:

* Face the prospect of withholding

from grants.

* Must monitor turnover to ensure they
apply for GST reglstration when nec-
essary.

* Keep detailed books in relation to
concessions.

* Apply for and monitor endorsement,

il needed 10 keep up tax-exempt or
glft-deductible status. O
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