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The definition of “supply” in s 9-10 4
New Tax System (Goods and Services
Tax) Act 1999 includes the surrender of a
right and the release from an obligation.
This definition does not expressly include
the discharge or satisfaction of an obli-
gation.

FCT v Orica Limited (1998) 194 CLR
500; 39 ATR 66 was fought, in part, on
the basis of the Commissioner’s conten-
tion that the performance of obligations
amounted to the “discharge” or
“satisfaction” of an asset (rights under an
agreement). That contention was upheld.

Section 160M(3)(b) ITAA 1936 did not
just refer to the “discharge” or
“satisfaction” of a right. It also referrcd,
amongst other things, to the “release” or
“surrender” of a right.

Definition of “supply”

I am not the first to comment on the
omission of reference to “discharge” and
“satisfaction” in the GST defimtion of
“supply”: refer David Cominos “Goods
and Services Tax -- The conceptual
framework™ (1999) 3(2) The Tax Special-
ist 61 at 63.

Does this omission mean anything?

The Commissioner’s view is, appar-

ently, that it is not significant. GST
Ruling GSTR 2000/11 (GST: grants of
financial assistance), para 29, says:
“In the case of a transaction which is in
substance the supply of a right or obli-
gation, the thing consumed may be the
right or obligation itself, by its exercise
or discharge.”

The Interchase case

The plaintiff in Interchase Corporation
Limited v ACN 010 087 573 Pty Ltd

(White J, 23 June 2000), reported at
para [1296] of this Bulletin, sought to
vary an order previously made by the
court by adding a declaration. The declar-
ation would have gone to the impact of
GST on the judgment. The proposed
declaration would have said that, if the
Commissioner sought GST from the
plaintiff in relation to benefits awarded to
the plaintiff, the plaintiff would be en-
titled to be indemnified for GST and for
its costs in defending a claim for payment
of GST.

White J refused to make the declar-
ation. According to her Honour, the im-
pact of GST had not been pleaded. The
potential impact of GST would have been
apparent even at the commencement of
the trial. There were questions as to
whether the plaintiff in fact fell withip
the GST net, whether a GST component
of damages was too remote, and whether
the impact of GST was foreseeable.

In Carborundum Realty v RAIA
Archicentre Pty Ltd (1993) 25 ATR 192,
Harper ] of the Victorian Supreme Court
refused an application after judgment to
amend a statement of claim to include a
new head of damages covening CGT, and
also refused a declaration going to the
same point. Harper J's decision was
based, in part (at 205):

“upon the lateness of the application. The
defendant would, 1 think, be unfairly
prejudiced were it required, post judg-
ment, to meet for the first time a claim
giving rise to difficult issues of law,
some of the most difficult of which
(given the fact that the Commissioner
was not joined as a party) arc hypotheti-
cal.”
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